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PER CURI AM

Randy Barron C ark appeal s the district court’s order and
j udgnment di sm ssing his conplaint and first anmended conplaint with
prejudice and denying his notions for oral argument and for
di scovery. Cark argues on appeal that he stated a clai mfor which
relief can be granted under the Enpl oyee Retirenent Incone Security
Act (ERISA), 29 US C 88 1132(a) (2000), and pursuant to
principles of equitable estoppel due to an alleged breach of
fiduciary duty. Cark further argues that the district court erred
(1) in considering the pension plan docunent (Plan docunent)
attached to the BASF Corporation, Salaried Enployees’ Pension
Plan’s (the Plan) notion to dismiss and in not granting C ark oral
argunent on the matter; and (2) in concluding the docunents
provided to Clark by the Pl an were benefits projections rather than
pl an anmendnents.

The district court generally took judicial notice of all
the docunents attached to the Plan’s notion to dismss,
constituting the various docunents given to Cark by the Plan and
the witten Plan docunent, “to the extent that they were part of
the public record from[C ark’s] previous action. . . .” dark v.

BASF Sal ari ed Enpl oyees’ Pension Plan, No. CA-03-213-1, at p. 4-5

(WD.N.C. July 8, 2004) (District Court’s Mem and Order). On
appeal, Clark only chall enges the district court’s consi deration of

the Plan docunent, apparently conceding that the other docunments



were part of the public record in his prior action. However, an
exam nation of the district court’s opinion reveals that the
district court did not nerely rely upon judicial notice to consider
the Pl an docunent. Rather, the district court considered the Plan
docunent because there was no dispute as to its authenticity, the
docunent was referenced in the conplaint, and the docunment was
central to Cark’s clains.

We find the district court properly considered the Plan
docunent on the notion to dism ss. See, e.qg., 5A Charles Al an

Wight & Arthur R MIller, Federal Practice and Procedure § 1327

(3d ed. 2004) (“[When the plaintiff fails to introduce a pertinent
docunent as part of her pleading, a significant nunber of cases
from throughout the federal court system make it clear that the
def endant may introduce the docunment as an exhibit to a notion
attacking the sufficiency of the pleading; that certainly will be
true if the plaintiff has referred totheitemin the conplaint and
it is central to the affirmative case.”). Accordingly, we also
find the district court properly denied (a) Clark’s notion for oral
argunent regarding the court’s consideration of the Pl an docunent;
and (b) Cark’s notion for discovery, nade on the assertion that
the district court would convert the notion into one for summary
judgment if it considered the Plan docunent.

Clark challenges as inpermssible fact-finding the

district court’s reasoning that the docunents provided to him by
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the Plan “were not the actual pension plan docunents but
projections provided to [Clark] by the Plan about his estimted
pension benefits.” (District Court’s Mem and Oder at 7). On
their face, these various docunents purport to be nere projections
of estimated pension benefits and refer to a separate witten
pensi on plan docunent as controlling Cark’s actual benefits.
Accordingly, we find no error.

The district court assessed the Plan docunent and the
plan statenents given to Cark and reasoned that Cark was not
entitled to the benefits projected in several plan statenents. The
district court noted the plan statenents erred to varyi ng degrees
increditing Clark for tinme that he was not vested in the Plan and
for an el even-year period in which dark was not enpl oyed by BASF.
The district court noted that the only relief Cark sought in his
conplaint and anended conplaint was for pension benefits in
accordance with the erroneous pension plan projections. The
district court found that such relief was unavail abl e under ERI SA,
even on an equitable estoppel theory, as the relief would
effectively vary the terns of the formal plan by informal
comuni cati ons. W find the district court properly concluded
Clark had failed to state a clai munder ERI SA

We therefore affirm the district court’s order on the

reasoning of the district court. See Cark v. BASF Salaried

Enpl oyees’ Pension Plan, No. CA-03-213-1 (WD.N.C. July 8, 2004).




We nodi fy the judgnent, however, to reflect that the dismssal is

wi t hout prejudice. See Giggs v. E.I. DuPont de Nenpurs & Co., 385

F.3d 440 (4th Gr. 2004)." Thus, we affirmthe district court’s
order as nodified. We dispense with oral argunent because the
facts and legal contentions are adequately presented in the
materials before the court and argunment would not aid the

deci si onal process.

AFFI RMED AS MODI FI ED

"The court expresses no opinion as to the propriety or nerits
of any potential claimfor recessionary relief under ERI SA

- 5 -



